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1. Context of the Expert Meeting

ACCESS is a neutral space in which a broad range of stakeholders can learn, explore, share ideas,
forge relationships, and find solutions that work for them.

On April 3 and 4™ 2014, ACCESS Facility held the Expert Meeting “Sharing experiences and finding
practical solutions regarding the implementation of the UNGP’s effectiveness criteria in grievance
mechanisms”. With a view to enhancing access to effective remedy in the context of business and
human rights, the objectives of the meeting were to (i) gain a more granular understanding of the
challenges faced by users and operators of non-judicial mechanisms; and (ii) prioritize issues for
further inquiry and action by operators of non-judicial mechanisms, their stakeholders, and ACCESS.
This expert meeting is the first of a series of meetings, consultations and seminars ACCESS Facility
will organize in order to help crystallize critical questions to which parties need better and more
practical answers.

The expert meeting was held under the Chatham House Rule to ensure a safe space to talk. It was
organized in a small-group discussion format and the conversations were facilitated by professional
facilitators. Participants were encouraged to proactively engage with each other and critically discuss
the following overarching questions:

o To what extent are non-judicial mechanisms effective in providing justice and remedy?

o How do we know, and how could we know, that the remedies provided are actually making a
positive impact for those individuals and communities that have been affected by business
operations?

o What can be done to ensure that non-judicial mechanisms provide sustainable solutions and
prevent new conflicts?

A background paper served as starting point for discussions. The paper summarized the findings from
nearly 40 interviews with a variety of operators of non-judicial mechanisms and their stakeholders
conducted in preparation of the expert meeting. It identified pressing needs and challenges that a
wide range of operators and users of different types of non-judicial mechanisms report facing when
providing or seeking access to effective remedy in the context of company-community conflicts. Four
ACCESS Case Stories presented snapshots in time of dispute resolution processes building from the
voices of stakeholders and third parties, providing some more nuanced examples of these
challenges.

The meeting was attended by over 40 experts coming from all corners of the world. It included
operators of non-judicial mechanisms, practitioners, facilitators, representatives from civil society
organizations, business, government and academia. The diversity among participants contributed to
rich discussions that integrated a variety of perspectives and experiences. It resulted in increased
awareness on the possibilities and limitations of non-judicial remedy, revealed a lack of clarity about
the contextual conditions for the use, applicability and scope of the effectiveness criteria of UN
Guiding Principle 31, and a better understanding of the key elements for addressing the systemic
contextual need for capacity building in order to increase the effectiveness of non-judicial grievance
mechanisms in practice. At the end of two days of in-depth and constructive conversations, elements
of a road map were identified that may contribute to build capacity and enhance access to effective
remedy and increase the impact of grievance mechanisms on the ground.

This report represents a reflection on the conversations, perspectives and, where there was such,
general consensus of the expert meeting. It incorporates ideas, suggestions, agreements and
disagreements on the challenges and needs to enhance access to effective remedy through non-



judicial mechanisms. It was prepared by ACCESS staff, taking into account comments from
participants on an earlier draft. The report will be made publicly available by ACCESS Facility on
www.accessfacility.org, and will be presented to the UNWG on Business and Human Rights with a
view to providing input to the UNWG's work on elements of effective remedy, especially on the
promotion of convergence and coherence among non-judicial grievance mechanisms.

2. Introduction

The effectiveness criteria articulated under Guiding Principle 31 of the United Nations Guiding
Principles on Business and Human rights are the most prominent and authoritative guidance for non-
judicial mechanisms to provide access to effective remedy.

On a general level, the meeting highlighted the complexities, weaknesses and successes of the range
of existing mechanisms for conflict prevention and resolution. It underlined the urgent need for more
nuanced thinking and acting about the application of the United Nations Guiding Principles and the
effectiveness criteria in Principle 31. There is a wide spectrum of non-judicial mechanisms: there are
private company-designed mechanisms, factory level mechanisms, NGO run mechanisms, national
and international state-based mechanisms as well as complaint bodies of international financial
institutions and other international governmental organizations. The discussion highlighted that
attempting to apply universal principles and approaches to this wide spectrum of mechanisms can be
difficult and may not be useful. Instead the group found opportunities in building relational
capacities within each sector and among them, creating vertical and horizontal synergies between
them, and fostering a change of organizational culture towards conflict management and
transformation.

The meeting highlighted the need to consider individual mechanisms within the broader landscape of
conflict prevention, conflict resolution and access to remedy for human rights violations. With a
broader view to conflict dynamics in a certain context, the group discussed how different types of
mechanisms do or should relate to each other, and how and when they do or need to complement
and supplement judicial remedy, especially in the absence of effective judicial mechanisms.

The group discussed important issues that apply to individual grievance mechanisms. These included
the lack of information on whether and how non-judicial mechanisms do provide remedy in practice;
the need to better understand what communities want and expect, and what they think would be
fair; as well as the recognition that local communities and affected rights-holders must be more
active participants in the design and implementation of grievance mechanisms.

3. Key emerging issues

1. Grievance mechanisms need to be understood as part of a wider system of accountability and
remedy

Alternative dispute resolution: Non-judicial remedy as supplement to judicial remedy.

On a general level, the discussion was framed against the backdrop of the broader system for justice
and remedy, consisting of judicial and non-judicial mechanisms. Effective, accessible and credible
judicial channels were understood to be at the core of that system. They provide an irreplaceable
means of remedy and justice that is backed with the power of sanction. Several participants stressed
that the strength of non-judicial remedy lies, in part, in the possibility of taking their case to court if
the grievance mechanism process was unfruitful. It was argued that access to judicial remedy should
serve as leverage; otherwise there is no complementary system.



This discussion invited reflection on the question, “To what extent are judicial and non-judicial
mechanisms successful in addressing grievances arising from business operations?” Discussing the
relationship between judicial and non-judicial mechanisms, serious concern was expressed about the
unavailability of judicial channels in many places. In those circumstances, non-judicial mechanisms
may be the only venue that affected parties can turn to. Especially in situations where serious human
rights abuses have taken place, the unavailability of an effective judiciary places non-judicial
mechanisms in the position of playing a quasi-judicial role. The suitability of non-judicial mechanisms
and their capacity to provide remedy in these cases is broadly questioned, although there was not a
clear answer on what role non-judicial mechanisms should play in remedying cases of human rights
violations in situations where judicial mechanisms are unavailable.

This discussion included an illustration of a case of
rape and sexual harassment complaints against a
company operating in a country where access to
judicial remedy was unavailable. To address the
complaints, the company set up an operational-level
grievance mechanism to provide an alternative to the
affected women in obtaining remedy for the crimes
committed against them. Although some relief has
been provided to the victims, the remedies have not been satisfactory to all of them. Particularly
worrisome to the commentator has been the requirement imposed on the victims to renounce their
right to take their case to court as a condition to obtain remedy through the company’s mechanism.
This mechanism has been widely criticized by civil society in the field of business and human rights.

ADR without the “A”

“One of the reasons parties have
confidence in non-judicial grievance
mechanisms is that there is another

(judicial) place to turn to. The problem
is that in some cases there is nowhere
else to turn to”,

The meeting highlighted that access to both judicial and non-judicial remedy remains unavailable in
many parts of the world. The system of remedy has gaps that need to be filled. Above all, it is the
state’s duty to ensure that access to judicial remedy is available and free of obstacles. There is
tremendous work that needs to be done in terms of building states’ capacity to establish rule of law,
by forming an accountable government and fairly applying and enforcing the law.

When participants were confronted with the question of how to fill the gaps in the system of
remedy, many stressed the importance of supporting credible national governmental institutions.
(See below.) Others believed that there is a need for new international institutions. Ideas included an
international court and an international arbitration facility, both specialized in business and human
rights cases, as well as an international fund that supports capacity building for stakeholders
including local communities, civil society, companies, governments and facilitators with expertise in
company-community conflicts. Others in the room stressed that, rather than creating new
institutions, we should map the landscape and system of remedy, find overlap of roles and
possibilities of cooperation, and identify strengths and opportunities of improvement at both the
mechanism and systems level.

The role of government in applying international standards.

It was recognized that the existence of rule of law is a factor that influences the success of non-
judicial remedy. It was argued that governments have the duty to provide a framework of rights and
norms that should be guided by international human
rights law. When non-judicial mechanisms operate in a
context where national legislation does not comply
with internationally agreed standards, it can become
challenging for non-judicial mechanisms to ensure that
the remedy provided supports such standards and is
compatible with human rights. Examples include
companies operating in countries that lack a legislative
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“Non-judicial mechanisms have no leg to
stand on if national legislation is not in
tune with international standards.
Western-based companies operating in

countries with deficient rule of law have
trouble operating up to international
standards in a context where these are
not observed or not seen as relevant.”




framework that recognizes international labor standards included in the core ILO Conventions. When
violations to labor rights occur and grievances are brought to a non-judicial mechanism to handle it,
it might be challenging for the aggrieved party to obtain an outcome that supports — let alone
implements — international labor standards that go beyond the standards recognized in national
legislation. Participants suggested that governments be urged to prevent situations where
responsible corporate behavior is not supported by national laws.

The roles of different types of non-judicial grievance mechanisms.

Discussion identified a wide spectrum of non-judicial mechanisms. There are operational-level
mechanisms operated by companies and factories along the supply the chain. There are multi-
stakeholder mechanisms addressing sector- or industry-specific issues. And there are institutional-
level mechanisms run by financial institutions, international organizations, and governmental
institutions. These different types of mechanisms differ in role, function, process, and scope. Some
provide for a dialogue-based process, others provide for semi-adjudicative processes, while others
employ a mix of both processes. Their roles can differ and may involve early detection, complaint
resolution, ensuring compliance with certain standards or frameworks, promotion of policy changes,
and compensation for rights violations. Participants agreed that there is a pressing need to better
understand the various roles that different non-judicial mechanisms play and could play in providing
remedy to certain types of grievances.

Furthermore, it was argued that different types of grievances or conflicts require different types of
solutions. It was highlighted that more work needs to be done to improve our understanding of what
works best when it comes to remedying different types of disputes and grievances. It was
emphasized that a more holistic approach is needed to assess how the system of remedy is
addressing the universe of company-community conflicts. By taking this approach, it will be possible
to design a more coherent system that is composed of inter-linked mechanisms that have well-
defined purposes and roles.

While all mechanisms should be held accountable for reaching outcomes that comply with
international standards, in practice different types of mechanisms seem likely to be more responsive
to different kinds of grievances and patterns of
grievances. Starting on the operational level, it [RUHIISIEVEEVLCRV QIR ETHVED
was recognized that mechanisms operating on [ReeCh AN R EL RN LA Ll
the ground and close to the people and places mech_amfm run 7 1 mveSt?e company
. ) : was in first instance not being used by
that are being affected by business operations, indigenous communities. The
may be better positioned than other mechanisms et 2 et B P e Yo R el
to detect grievances at an early stage. For |[ReY eIt |l I as Je ALl e ARV
example, individuals whose property becomes [el9de)izla=le BekelorisliatI1a1l5 Y0 et Ko o) j i (18
damaged due to nearby explorations could make RRSRCIUENZL NN R N UL &
use of a local mechanism. Systemic issues
affecting a specific industry or region were broadly thought to be better handled by multi-
stakeholder initiatives and sector-level mechanisms. For example, mechanisms addressing
grievances within the electronics industry in a country could more easily address systemic
labor issues that involve the manufacturing plants that supply one or more multinational
companies. And finally, influencing policies of companies and, in some cases of
governments, may be done more successfully by mechanisms at the institutional level, i.e.
mechanisms of financial and governmental institutions and international organizations. For
example, development banks have been successful in some cases in influencing the policies
and corporate behavior of the companies they invest in. In recent years, banks are
increasingly putting as a condition to financing a project the establishment of a complaints

6



mechanism. In some cases banks have intervened in the design process, by assessing the
mechanisms and requesting modifications to their design when not appropriate. Although
many companies tend to be preoccupied with grievance mechanisms as a CSR policy tool,
these revision processes and oversight by international financial institutions seem to have
contributed to increase the quality of the mechanisms.

Informed choice on which mechanism to use.

A mismatch of expectations occurs when users lack clear information about the types of mechanisms
that are available to them. Users of non-judicial mechanisms do not always have access to clear
information about the existing landscape of non-judicial mechanisms, or the different roles and
purposes that different types of mechanisms have. Under these circumstances, choosing a
mechanism that does not match the needs of users is unlikely to provide effective remedy. An
example used to illustrate this situation is the case of a group of factory workers who have a
collective grievance. They believe it could be best resolved through the implementation of policy
changes in the company. If these workers make use of a mechanism designed only to provide
remedy for individual grievances, they will not achieve the desired outcome. Although the workers
could get individual compensation for the violations incurred, the underlying, structural problem will
remain and will not stop similar grievances in the future. It was emphasized that users need more
guidance that allows them to make informed decisions about the mechanisms that best suit their
needs and interests.

It was also discussed that operators of non-judicial mechanisms may often lack awareness of other
non-judicial mechanisms, or may not communicate in a clear manner what their purpose and role
within the broader landscape of remedy may be. To this point, a debate about the purpose and roles
of NCPs took place where two perspectives were presented. One perspective defined an NCP’s
purpose as providing remedy to affected parties through mediated processes. A second perspective
defined it as providing guidance to companies on how they can improve the implementation of the
OECD Guidelines for Multinational Enterprises to prevent violations in the future rather than
providing remedy for harm done. There are multiple interpretations among NCPs about what their
role in addressing company-community conflicts should be. It was emphasized that it is critical to
communicate to users the diverse roles that one type of mechanism can have. There was concern
about the lack of clear information available to parties when they make use of this type of
mechanism. For example, if parties access NCPs expecting remedy in the form of compensation and
do not get it, they will feel like the mechanism let them down.

2. There is a need to better incorporate the voices of affected stakeholders into non-judicial
mechanisms

The sense of the meeting was that there is substantial need to enhance mechanisms’
understanding of stakeholder interests, perspectives and priorities by including in their processes
risk assessments and stakeholder consultations. The discussions around cases of successful and
non-successful remedy highlighted that assimilating the needs of affected stakeholders into the non-
judicial process and its outcomes is essential. A mechanism that understands the real needs of the
parties involved in a dispute is better prepared to
respond to them throughout the entire process.
Understanding the needs of stakeholders, particularly
those of the directly affected parties, can have an
impact in all stages of the process. For example,
accessibility of mechanisms with a large number of
complainants originating in Mongolia will be compromised if the mechanism publishes relevant
information only in prominently-Western languages. A mechanism that brings to the table high-level

“If mechanisms are distant, difficult to
access and expensive, often they will only

be accessed after the problem has
escalated to such a level that providing
remedy will be much more difficult”.




representatives of the parties to a dispute may indicate that parties have forgotten that a sustainable
outcome should also include the perspectives of the directly-affected parties on what they believe is
fair. And an industry-level mechanism that handles large numbers of grievances on a case-by-case
basis involving labor discrimination may be missing the opportunity of establishing a broader
dialogue that includes the government to remedy the systemic issue.

It was broadly underlined that operational-level mechanisms should conduct risk assessments that
identify the type of conflicts that can be expected to arise. For dialogue-based mechanisms,
consultation processes are also an important tool in ensuring that the conflict resolution process and
its outcomes are co-designed together with the directly affected parties and relevant stakeholders.
When entire communities have been affected and
including them all in a dialogue process is not possible, it
was deemed very important that the representative be
legitimate in the sense that he or she truly represents the
interests of all and not only of the dominant group within a
community. It was noted that identifying a legitimate yJNENENTr I M =a 171517 CACY BV 1o 5
representative is usually very challenging because RIS engagement of
communities are rarely homogenous and are often EESHUCI Il mNNA 12 design and
fragmented. Consultation involves a lengthy process where BRI a7 1o, To=a0e) A /o) Xzl av L ) e 18
the social and hierarchical structures of the community can ERENZIRTT Tz ki MRRe) i1 BT L LI a=le A

be identified.

“There is an industry out there
telling headquarters of companies
‘You need a Ruggie complaint
mechanism’. Companies roll that
out. However, the last criterion of

An increased awareness of the concerns, needs and interests of (potentially) affected parties
translates in predictability for the operator of mechanisms. They learn what they can expect to be
brought to the mechanism and by what type of people. However, it was recognized that these
stakeholder processes can demand time, skills, and financial and human resources that most
mechanisms lack. It was suggested that increased collaboration among companies, industry
associations and other type of actors across national, regional and international levels should be
taking place.

There also seemed to be substantial consensus on the pressing need to build the capacity of
stakeholders to participate in non-judicial mechanisms on an equal footing. Effective remedy can
be seen as a two-sided coin: it requires both the mechanism and its users to be aware of the system
of remedy, to have skills in conflict resolution and to understand the relationships among business
and human rights. When affected parties are unaware of the system of remedy, they will not have
the possibility of making an informed decision on the type of mechanism (judicial or non-judicial)
that is available to them and which is the most suitable to address their grievance. When affected
parties lack skills of conflict resolution, they might enter a non-judicial mechanism with fear or
distrust, not knowing what to expect of the process and, perhaps, not knowing how to engage in a
dialogue process with their counterparties. Finally, when affected parties do not understand the
relationship between business and human rights, they might not be aware of when their rights are
being violated by business operations and might not be well informed about the rights to which they
are entitled and that must be respected by companies. It was argued that knowledge of their rights is
key for affected parties to obtain a fair, rights-compatible outcome in all types of grievance
mechanisms.

It was recognized that capacity building is needed for all actors involved: operators of mechanisms,
affected parties and relevant stakeholders, including companies, civil society and governments.
However, due to imbalances in power and financial means, there was an emphasis on affected
parties. Affected parties usually lack the aforementioned knowledge and skills. This puts them in a
disadvantaged position when they make use of a non-judicial mechanism to obtain remedy. Next to
the non-judicial mechanisms themselves, it was thought that civil society organizations may be the
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best enablers of this type of information. Professional facilitators specialized in company-community
conflicts were noted as having been valuable actors in providing all parties to a conflict the necessary
conflict resolution skills.

3. Evaluating the effectiveness of remedy

Drawing on their own research and experience, the expert meeting participants broadly concluded
that non-judicial mechanisms and the remedy they provide often fall short of providing sufficient
access to effective remedy for affected parties.

NCPs

With regard to the National Contact Points (NCPs), a great differentiation among NCPs with regard to
their policies, work methods, visibility and accessibility was underscored. It appears that NCPs, in
general, are more focused on future policy development than on providing remedy for grievances of
affected communities. Although the Procedural Guidance to NCPs do not specifically mention
remedy, this does not preclude parties from agreeing on remedial measures. Also, while the actions
of NCPs have in some instances led to changes of a company’s human rights policy, they have not
often resulted in meaningful impacts on the ground in that specific case. There was a general
perception that improving implementation deficits in the implementation of the OECD Guidelines by
multinational companies is more at the heart of the NCPs than is a compliance check on the ground.

It was suggested that this could be in part due to an NCP system where, often enough, companies
and international NGO representatives negotiate at the NCP or parent company’s headquarters. It
was noted that NCPs (and NGOs or trade unions when filing complaints) bear responsibility for
engaging local communities in their processes. There was ample agreement among participants that
NCPs need to increase their efforts to make sure that the affected parties engage or take part in NCP-
sponsored dialogue or mediation. In order for NCPs to improve the access to actual remedy for
affected parties, capacity building of communities, practical implementation tools for businesses and
more interaction between NCP and local stakeholders (among other measures) could be required.

The independence of NCPs was discussed and questioned. NCPs are often located in the same
ministry designed to promote trade and investment. It was argued that this can cause a conflict of
interest, especially in the perception of the affected party. Furthermore, it was mentioned that there
is a lack of accessibility, with many NCPs lacking a public face or not responding to users’ or even
peer NCPs’ requests. There was a sense that governments should take steps to ensure that their
NCPs have a real ability to operate impartially.

There also appeared to participants to be deficits in the ability of NCPs to monitor and evaluate
agreements reached in order to ensure that they are implemented in a satisfactory manner, as well
as to provide evidence that the involvement of the NCP has an impact on the ground. Such capacity
depends to some extent on whether the language in the agreements is precise in terms of what
parties are expected to do what and by when measures agreed upon should be carried out, as well as
who should be involved to develop and/or monitor each element of an agreement. While there was
a sense of increased expectations for NCPs to act as problem-solvers between companies and local
communities, there was not a commensurate sense that governments provide their NCPs with
sufficient resources. As a result, many NCPs reportedly do not have the time, the access to expertise
or the skills necessary to facilitate such dialogue. A first step might be to provide NCPs with relevant
skills, for instance through NCP-specific mediation training. Also, some encouraged the OECD to
continue efforts to increase exchange of practical know-how between NCPs. NCP mediation practices
as well as emerging NCP ‘jurisprudence’ may add to common insight on the due diligence of
companies, as well as on approaches to providing access to remedy and pro-active prevention of
human rights violations.



International Financial Institutions

With regard to financial institutions, several participants noted that local communities are often not
aware that a particular project is financed by a financial institution and/or that the financial
institution has a grievance mechanism they can complain to. Participants expressed concerns that
the compliance review of a financial institution’s grievance or compliance mechanism often ends
with recommendations only, which the company may feel less obliged to implement. It was
suggested that, by making the recommendation public, companies would be more likely to follow up.

Company Mechanisms

In discussions about company-based mechanisms, concerns regarding their legitimacy were raised.
Potential complainants often fear that, if they use a company’s internal grievance process, there will
be retaliation or their complaint will not be dealt with fairly. According to the experience of some
participants, operational-level mechanisms are rarely designed in consultation with users, leading to
a lack of trust in the process from the start. Furthermore, these grievance mechanisms are not
always transparent as to how they deal with complaints, leading to a further missed opportunity to
build trust in the mechanism. Often there are also questions of accessibility, for example, with
grievance mechanisms not being accessible by temporary workers, or users not being informed as to
the existence of the mechanism.

Rights-compatible remedy

Rights-compatible remedy was a subject of particularly intense discussion during the expert meeting.
Some specific company-level mechanisms were criticized for not being rights-compatible. Some
strongly argued that particular mechanisms did not address or remediate the particular harm with an
appropriate remedy, did not give room for meaningful consultation, did not provide information
about the expected or ongoing process in a transparent manner, unnecessarily created barriers to
judicial remedy for claimants, or undermined the building of trust and confidence in the mechanism
and its processes.

There was also a debate around some specific cases where outcomes of non-judicial processes gave
some relief to affected parties but did not meet international standards. One example shared in the
meeting involved a factory worker who had not been paid the full wage he was entitled to for several
months. The factory was going bankrupt and its creditors had already secured payment of debts. The
factory offered to pay only part of the wages owed to the worker under the law. Desperate for
money, and with no time to wait for a long procedure in court, the factory worker accepted this sub-
standard remedy. This case has a clearly defined standard (the right to a fair wage and compliance
with applicable laws) that provides an indication of what a rights-compatible remedy should be. This
example gave rise to two perspectives. On the one hand, some viewed this result as an immediate
relief to a case that would otherwise not have been resolved or brought to court. On the other hand,
some disapproved of the remedy provided to the worker because it was not in accordance with
applicable laws. A case was made to incorporate more guidance from human rights law, particularly
when assessing mechanisms that are providing remedies where gross human rights violations and
other serious abuses are implicated.

From this debate two further issues were highlighted. First, there are limited criteria or guidance
available for the evaluation of the effectiveness of remedy. The diversity of mechanisms requires
recognizing that the effectiveness criteria of UN Guiding
Principle 31 do not represent a one-size-fits-all model. By
themselves, the effectiveness criteria do not constitute a
sufficient basis for an assessment of a grievance
mechanism. The criteria are broad and abstract. As companies and international institutions continue
to implement grievance mechanisms, it was recognized that there is a need for further guidance that

“In order to be effective, outcomes

should be fair from the user’s
perspective.”
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would allow specific parties to give content and meaning to the principles within a specific context. It
was also pointed out that not all grievances and remedies are framed in terms of human rights by the
affected parties. Some felt that broader concepts of justice and fairness could be used as guiding
principles, even as it was recognized that these notions are also too fluid to serve as a measure of
assessment without further specification within a particular context.

One of the main conclusions in this respect was a call for placing the needs of the affected parties
and what is, in their perspective, a fair and effective remedy at the core of the evaluation of
outcomes. This process would necessarily involve developing participatory processes where the
affected parties are empowered to co-design and oversee the implementation of remedies, as well
as the evaluation of their impacts.

Second, there is limited data available to evaluate the effectiveness of remedy. Once an agreement
is made in the context of the mechanism’s procedures, non-judicial mechanisms do not typically

follow up with affected parties to determine g
whether the grievance has been fairly What worked very well was that there was a

resolved. In some cases, the parties have IR of accumulated agreements from early on
returned to the mechanisms to start a new [RUSEZI e llela (o) B YA ool AN O/ TN o) 7/ L 142
0] i T A XY el (TN a (o R o IR - U - Ml  agreements was providing food to the sick and
agreement initially reached was not IR iilte il tr-RaA Il M Re WAL To1)
sustainable. Without information about RN Y e

what happens to the parties after an
agreement is reached, particularly in complex cases involving several parties, it is argued that we
cannot know whether the outcomes of mechanisms are effective.

This discussion highlighted the urgency for mechanisms to, first, put in place follow-up procedures
that can help them monitor the implementation of the agreement by the parties. Such procedures
can provide valuable information to operators of mechanisms about what components of their
processes and outcomes are working and what needs improvement. Second, there was an
acknowledgement of the need to improve the transparency of mechanisms and their proceedings. It
was suggested that mechanisms should publish cases that outline which approaches are working and
which ones are not. However, it was warned that a balance between accountability and protection of
privacy of the parties should be found.

4. Success factors and enablers for access to remedy
The Expert Meeting explored factors that
support access to remedy. Discussions
highlighted a range of factors, including a
combination of compliance and dialogue
based approaches; involvement of (top)
management besides the lawyers; and
capacity and resources aligned with
expectations. For some cases it seemed that
acknowledgement of abuse by the company

“Next to receiving and addressing grievances
directed to their own operations, a company-level
grievance mechanism will allow companies to
receive and address complaints directed to
business conduct of their sub-contractors,
enabling them to influence their sub-contractors
to adjust their policies and provide for prompt
resolution of grievances - such as paying their
s workers for overtime and bringing the contracts
supported a sustainable outcome. There S RSRIRT employees in line with the actual
was general consensus that a successful et Wy Yo I e L e e e

grievance mechanism is designed in RN N e T R Lt T L A T
collaboration with affected communities, RS el rlnas o te) i

providing appropriate channels for filing
grievances, investigation, and dispute resolution. There may also be benefits to participation in the
investigation process by stakeholders from the community.
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Government involvement as such is an important enabler. State endorsement of a grievance
mechanism helps the mechanism to work, specifically when governments ratify what has been
agreed upon by the parties.

An important success factor mentioned was the existence of the Guiding Principles. Outreach on the
Principles has created awareness. The Principles seem to have achieved a level of agreement among
sectors, which is useful for people on the ground. Support from financiers and NGOs could be a
further contributor and enabler of awareness.

Finally, meeting participants emphasized the importance of positive examples and the sharing of
real-world experiences as enablers of access to remedy.

4. Conclusions and next steps

The discussion and deliberation were extremely rich and diverse but all the same emerged with some
consensus themes. Debate served to promote better understanding:

1. That non-judicial mechanisms must be better situated within a broader system of remedy and
access to justice and that relationships among diverse judicial and non-judicial mechanisms must
be better understood and harmonized;

2. That the needs, interests, perspectives and priorities of stakeholders in the processes and
outcomes of non-judicial mechanisms must be more urgently assimilated;

3. That further guidance is needed to support more rigorous data collection and evaluation of the
effectiveness of the remedies provided by non-judicial mechanisms, individually and in the
aggregate.

In general terms, participants voiced the need to continue organizing activities that advance
understanding of the Guiding Principles as they apply within specific contexts. More exchange of
ideas and experiences would be important. At the same time, participants warned against being
too prescriptive. They highlighted the need to support and accompany affected parties as they
develop their own interest-based, rights-compatible solutions.

5. Follow up by ACCESS Facility

In addition the general steps suggested by participants, below is a list of actions that were requested
to be undertaken by ACCESS:

1. Organizing more meetings in the future that discuss challenges that are specific to different types
of mechanisms, industries, regions, or contexts.

2. Forge partnerships among organizations working on the evaluation of grievance mechanisms in
the field.

3. Further explore and elaborate proposals on the development of guidance for the collaborative
evaluation of non-judicial grievance mechanisms by affected parties.

4. Building relationships among different organizations so that different organizations can benefit
from a community of learning.

5. Including in ACCESS website a list of references to organizations that are involved in the field of
non-judicial conflict resolution to which interested parties can refer.

ACCESS would like to thank all experts and practitioners who took part in the expert meeting and

contributed to this report. ACCESS would like to thank the co-organizers, donors and co-sponsors for
making this important event possible.
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Annex: Program

Day 1 - Thursday 3 April 2014

09.00 | Continental breakfast and registration
Welcome and opening by the Chair of the day: Roel Nieuwenkamp, Chair of the OECD Working
10.00 . ;
Party on Responsible Business Conduct.
Introduction to the expert meeting:
10:15 | Alexandra Guaqueta, member of the UNWG on Business and Human Rights
Serge Bronkhorst, Managing Director of ACCESS Facility
10.30 | Introduction of the participants

To what extent have grievance mechanisms contributed to access to

justice / remedy for affected stakeholders?

Facilitator: David Kovick
o In what ways and to what extent do they have an impact on the ground?
o Inwhat ways and to what extent do they provide “effective remedy?”
o In what ways and to what extent do they sustainably solve problems and prevent new conflicts?
o Inwhat ways and to what extent do they contribute to change of behavior and practice of
companies?
o How do we know?

11.45 | Coffee break
12.15 | Resume SESSION I: ASSESS
13.00 | Lunch

10:45

SESSION II: EXPLORE

What are the challenges and opportunities for grievance mechanisms

in ensuring impact on its stakeholders?

Facilitator: David Plumb
o What are the challenges grievance mechanisms face? Challenges may include those identified
14.00 during the interviews, such as:
A Participatory design and ownership
A Accessibility in practice
A Challenges of resolution in dialogue-based processes
A Follow-through and implementation of agreed upon outcomes
A Analysis/learning from grievances to prevent recurrence and improve conditions
o What are the positive dynamics?
o What are we learning from practical experience?

15.30 | Coffee break
16.00 | Resume SESSION II: EXPLORE

17.30 | Closure first day.

17.45 | Departure for reception at Bilderberg Hotel

18.30 | Reception

19.15 | Dinner - offered by the City of The Hague %Y‘ﬂ“

21.30 | Closing




Day 2 - Friday 4 April 2014

09.30 | Opening by Chair of the day: Serge Bronkhorst, Managing Director of ACCESS Facility
Resume SESSION II: EXPLORE
09.35 Work in smaller groups in order to increase understanding of some key issues identified on day one
that are supporting better outcomes, or standing in the way. Feedback to the plenary and discussion.
11.00 | Coffee break

SESSION IlI: Construct

What are the resources that would help grievance mechanisms address the priority

issues identified?

Facilitator: Pablo Lumerman

11.30
o What do GMs need from governments?
o What do GMs need from multilateral institutions that created these mechanisms?
o What do GMs need from corporations?
o What do GMs need from civil society organization and community based organizations?
o What kinds of resources would help GMs most in tackling these challenges in the future?
12.30 | Lunch
Resume SESSION Ill: CONSTRUCT
13.30
What does the future roadmap look like for grievance mechanisms?
14.45 | Coffee break
SESSION IV: CONCLUSIONS AND NEXT STEPS ‘
15.15 | gacilitator: Brian Ganson
16.20 | Closing remarks
16.30 | End of the meeting




